SERVED: May 31, 1996
NTSB Order No. EA-4459

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of My, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12680 RM
V.

ALEX BUTCHKOSKY,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG PETI TI ON FOR MADI FI CATI ON

Respondent seeks nodification of NTSB Order No. EA-4407,
served Novenber 30, 1995, wherein the Board affirnmed the
Adm nistrator’s order and the initial decision revoking any and
all of respondent’s airman certificates for violations of 14
C.F.R 88 61.15 and 67.20(a)(1). Specifically, he requests that
the Board change its order to an indefinite suspension of
respondent’s pilot and flight instructor certificates and a
revocation of only his nedical certificate. As expl ained bel ow,
we deny the petition.

In his petition, respondent argues that, because he has

filed with the United States District Court for the Southern

I
District of Florida a notion, under 28 U S.C. § 2255, to vacate
his drug-rel ated convictions, those convictions are not final and
t hus shoul d not be considered by the Board. |If his notion to
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vacate is denied, he continues, then the Adm ni strator would be
free to revoke his airman certificates at that tinme.?

It appears that respondent is under the m staken inpression
that, even if his conviction is vacated, his certificate m ght be
subj ect to permanent revocation. He argues that he is “now faced
with the prospect of permanently losing his pilot and flight
instructor certificates even if his crimnal conviction is
vacated.” Respondent’s petition at 3 (enphasis in original).

Sinply put, respondent’s representation is inaccurate. The
revocation of his airman certificates is not permanent. Rather,
he is free to reapply for his certificates one year after the
date of revocation, irrespective of whether or not his crimnal
conviction is vacated.? 1In fact, changing the order from
revocation to an indefinite suspension could likely result in an
even | onger waiting period before being eligible to reapply for
his certificates.® Furthernore, the Administrator, so far as we
are aware, is not obligated to refrain from pursuing an
enforcenment action under FAR section 61.15 until all possible
appeal s of respondent’s drug-rel ated conviction have been
exhausted. See Adm nistrator v. Berryhill, NTSB Order No. EA-
4414 at 4 (1996).

Regardi ng respondent’s request that the Board “be m ndful”
of the |aw judge’s belief that suspension of respondent’s pil ot
certificate would have been sufficient had he been found only to
have intentionally falsified his medical application, in

! The parties stipulated before hearing that respondent had
filed the 2255 notion, a fact of which the Board was aware when
it issued its opinion and order. See NTSB Order No. EA-4407 at
n. 5 and correspondi ng text.

2 Section 61.13(g) (1) of the Federal Aviation Regul ations
(FAR), 14 CF.R 8 61.13(g)(1), provides as foll ows:

(g) Unless the order of revocation provides
ot herw se-

(1) A person whose pilot certificate is revoked
may not apply for any pilot or flight instructor
certificate for 1 year after the date of revocation.

By contrast, when the Adm nistrator revokes an airman’s
certificate under Section 609(c) of the Federal Aviation Act, 49
US. C 8 44710(b), barring very specific exceptions, the
revocation is permanent. See section 602(b)(2) of the Federal
Aviation Act, 49 U S.C. § 44703(e).

3 A person whose certificate is under suspension may not
apply for any pilot or instructor certificate or rating. 14
CF.R 8§ 61.13(f).
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vi ol ation of FAR section 67.20(a)(1), and not to have commtted a
drug-rel ated violation, we recognized that gratuitous coment in
our opinion and order as dicta and, therefore, did not endorse

t he unwarranted specul ation. Mreover, his argunent is based on
supposition that suspension would be consistent with precedent
for intentional falsification. There is anple Board precedent,
however, to support revocation for the intentional falsification
of an application for a nedical certificate. See, e.g.,

Adm ni strator v. MDaniel, NISB Order No. EA-4189 at 4 (1994),
aff’d, 56 F.3d 1392 (11'" Cr. 1995), and cases cited therein;
Adm ni strator v. Bodovinitz, NTSB Order No. EA-4179 at 9-10
(1994) ("I ur own precedent clearly supports revocation of a
respondent’s airman certificates, as well as his nedical
certificate, for intentional falsification”); Adm nistrator v.
Twoney, 5 NTSB 1258 (1986), aff’'d, 821 F.2d 63 (1 Cr. 1987).

ACCCRDI N&Y, |IT IS ORDERED THAT:

The petition for nodification is deni ed.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.



